


On March 31, 2021, New York State legalized adult-use cannabis by passing the Marijuana
Regulation & Taxation Act (MRTA). The MRTA modifies criminal violations and penalties
relating to the sale and possession of cannabis. The legislation creates a new Office of
Cannabis Management (OCM) governed by a Cannabis Control Board to oversee and
implement the law. The OCM will issue licenses and develop regulations outlining how and
when businesses can participate in the new industry. 

The legalization of adult-use cannabis is an enormous public policy shift affecting many
facets In New York. The regulatory framework will take time to develop before licenses are
issued for businesses to participate in the new industry. However, the possession and use
of cannabis for adults 21 years of age and older in accordance with the MRTA, is now legal.
This topic guide outlines key components of the new law to help keep New Yorkers safe
and compliant.

MARIJUANA REGULATION & TAXATION ACT (MRTA)

AUTOMATIC EXPUNGEMENT

The MRTA allows for automatic expungement, free of charge, for offenses that were
decriminalized under legalization. Individuals who qualify for expungement are not required
to take any further action to have their records expunged.



THE FOLLOWING CONVICTIONS QUALIFY FOR
EXPUNGEMENT IN NYS:

NAME OF OFFENSE CHARGE WITH CODE

* If the charge was prior to the effective date of the MRTA and cannabis was the only
controlled substance involved.

Unlawful possession of
cannabis (knowingly possessing
cannabis <25 g, typically for
personal use)

Ticketed violation; Fine $100-250
based on criminal history, up to

15 days jail time for 3+ offenses
221.05

Criminal possession of cannabis
in the 5th degree (possession of
cannabis in a weight of 25 g –
1.9 oz, or burning cannabis in a
public view)

Class B misdemeanor:
imprisonment up to 3 months 221.10

Criminal possession of cannabis
in the 4th degree  (possession
of cannabis in a weight >2 oz)

Class A Misdemeanor:
imprisonment up to 1 year 221.15

Criminal possession of cannabis
in the 3rd degree (possession of
cannabis in a weight of > 8 oz)

Class E Felony: imprisonment for 1-
1.5 years, 2nd offense 1.5-2 years,
2nd offense with a violent felony is

2-2.5 years

221.20

Criminal sale of cannabis in the
5th degree (knowingly selling
cannabis in a weight of <2 g)

Class B misdemeanor:
imprisonment up to 3 months 221.35

Criminal Sale of cannabis in the
4th degree (knowingly selling
cannabis in a weight of 2-25 g)

Class A misdemeanor:
imprisonment up to 1 year 221.40

Criminal Possession of a
controlled substance in the 7th
degree*

Class A misdemeanor;
Imprisonment up to 1 year 220.03

Criminal Possession of a
controlled substance in the 5th
degree*

Class D Felony; 1-3 years 
imprisonment 220.06

Loitering in the 1st Degree *
Class B Misdemeanor

imprisonment up to 3 months 240.36



NON-CITIZENS/IMMIGRANTS

If you are not a US citizen, you may still need to file an application to have your conviction
vacated. Consult with a lawyer for more information on how to file.

INDIVIDUALS WITH OTHER CRIMINAL CHARGES

Individuals with other criminal charges that do not fall under the MRTA may have other
options. Consult with a lawyer for more information on how to file.

SEALING

The sealing of records allows for individuals to apply for housing and employment without
the conviction showing up in the background check. Sealed records can still be accessed
by the criminal legal system, the court system, and any federal organization that requires
fingerprints.

EXPUNGEMENT

Expungement means that your case is dismissed, vacated and “deemed a nullity” Expunged
records will be inaccessible in background checks and the prior convictions do not need to
be disclosed for employment, licensing, housing, ACS proceedings except in cases such as:
gun license applications, employment applications to be a police/peace officer, federal jobs
with security clearances that include full record searches that do not adhere to NYS laws,
immigration relations, and enhanced sentencing mandated by law.

WHAT IS THE DIFFERENCE BETWEEN EXPUNGEMENT

AND SEALING?



NEW PENALTY GUIDELINES UNDER MRTA

Personal Possession

NAME OF OFFENSE

Anyone 21< possessing up tp to
3 oz of cannabis flower/ 24 g of
concentrate for personal use

222.05

DESCRIPTION CHARGED WITH CODE

No penalty
$0/ none

Unlawful Possession
Anyone 21< possessing more
than 3 oz of cannabis flower/24
g of concentrate

Fine
Up to $125

Criminal Possession in
the 3rd degree

Anyone 21< possessing more
than 16 oz of cannabis  or 5 oz
of concentrate

Class A Misdemeanor
Up to $1,000/ Up to 1

year in jail

222.25

222.30

Criminal Possession in
the 2nd Degree

Anyone 21< possessing more
than 5 lbs of cannabis  or 4 lbs
of concentrated cannabis or 2
lbs of concentrate

Class E Felony
Up to $5,000/ Up to 4

years in jail
222.35

Criminal Possession in
the 1st Degree

Anyone 21< possessing more
than 10 lbs of cannabis or 4 lbs
of concentrate

Class D Felony
Up to $5,000/Up to 7

years in a state prison
222.40

POSSESSION

SELLING CANNABIS

Exchange
Anyone 21< exchanging up to 3 oz of
cannabis flower and 24 g of concentrate
without compensation or payment

No penalty
$0/ none 222.05

Unlawful Sale of
Cannabis

Knowingly selling any amount of
cannabis flower or concentrate

Fine
Up to $250 222.45

Criminal Sale of
Cannabis in the 3rd
Degree

Selling more than 3 oz of
cannabis flower or 24 g of
concentrate; selling to anyone <21

Class A Misdemeanor
Up to $1,000/ Up to 1

year in jail
222.50

Criminal Sale of
Cannabis in the 2nd
Degree

Selling more than 16 oz of cannabis or 5
oz of concentrate; giving or selling up to
the same amount to anyone <18

Class E Felony
$5,000 / Up to 4 years in

jail
222.55

Criminal Sale of
Cannabis in the 1st
Degree

Knowingly and unlawfully selling more
than 5 lbs of cannabis flower or 2 lbs of
concentrate

Class D Felony
Up to $5,000/Up to 7 years
in a New York State Prison

222.60



Aggravated Criminal
Sale of Cannabis

Selling more than 100 lbs of cannabis
or concentrate

Class C Felony
Up to $5,000/ Mandatory

3.5-15 years in a New York
State Prison 

222.65

CANNABIS AND POLICE SEARCHES

the odor of cannabis or burnt cannabis
the possession of cannabis in amounts in accordance with state law
cash or currency present next to cannabis or multiple containers of cannabis
planting or growing cannabis in accordance with state law.
the odor of cannabis or burnt cannabis in a vehicle. Only in cases when police are
investigating driving while impaired by cannabis can the odor of burnt cannabis be
considered relevant; in these cases, law enforcement is limited to searching the
immediate area “readily accessible to the driver” that could support the investigation of
driving under the influence

The MRTA changes how the odor or presence of cannabis can be used to determine the
reasonable cause by law enforcement. No finding or determination of reasonable cause to
believe a crime has been committed can be based solely on or in combination with: 

POSSESSION AND ADULT USE

Under the MRTA, adults over the age of 21 are legally allowed to consume cannabis and
cannabis products in private or within public consumption guidelines without penalty. The
legal allowable limit for possession with no penalty is up to 3 oz of cannabis flower and up
to 24 grams of cannabis concentrate.

Smoking Cannabis

The smoking or vaporization of
cannabis is prohibited anywhere
that smoking of tobacco is
prohibited.

Violation
Civil Penalty up to $25 or

up to 20 hours
community service

222.05

SMOKING



CONSUMPTION GUIDELINES

all federal property to include forests and national parks.
within one hundred feet of the entrances, exits or outdoor areas of any public or private
elementary or secondary schools.
in ticketing, boarding and waiting areas in public transportation terminals; as well as
public means of mass transportation, including subways, underground subway stations,
and when occupied by passengers, buses, vans, taxi cabs and limousines.
all public and private colleges, universities and other educational and vocational
institutions, including dormitories, residence halls, and other group residential facilities
that are owned or operated by such colleges, universities and other educational and
vocational institution
all hospital grounds or healthcare facilities that are not designated for medicinal
cannabis use
private property owned by businesses that do not have an on-site consumption license

Cannabis consumption, specifically smoking/vaping, is permitted in all areas that smoking
tobacco is permitted with the following exceptions:

PUBLIC CONSUMPTION

PRIVATE CONSUMPTION

Cannabis can be consumed freely in a private home or state-licensed consumption site.
Landlords are not permitted to refuse tenants for using cannabis but are permitted to ban
cannabis use on their lawful property. Hotels and other rentals hold the same rights as
landlords and are permitted to ban cannabis use on the premises.

SMOKING WHILE DRIVING AND DRIVING WHILE HIGH

Using cannabis while operating a moving vehicle can slow motor coordination and has
been deemed as unsafe by NYS. Driving while impaired ( VTL 1192(4) ) remains a
misdemeanor. Smoking cannabis and/or using cannabis products in a moving vehicle is
prohibited and subject to penalties. If an individual is consuming in a parked vehicle: the
vehicle engine must be off and the keys to the vehicle can not be in the ignition. All
cannabis products that are in possession while traveling in a moving vehicle should be
stored in an area outside of the driver’s immediate reach. Cannabis is not permitted to
cross state lines or national borders in a vehicle



GROWING YOUR OWN CANNABIS AT HOME

Please be aware that home cultivation of cannabis is not allowed immediately. These
stipulations will take effect for adult-use within 18 months of the first adult-use retail sale.
Home cultivation for certified patients has an accelerated timeline, but is not authorized
until the OCM issues regulations

Individuals over the age of 21 can have up to 3 mature cannabis plants in their private
homes, with a total limit of 6 mature and 6 immature plants per household. Plants can be
stored inside or on the grounds of the private residence, but home cultivators must
ensure the plants are in a secure area that is not accessible to minors who are under 21.
New Yorkers will be allowed to store up to 5 lbs of cannabis in their private residence.

LICENSING OPPORTUNITIES

The OCM will issue licenses and develop regulations outlining how and when businesses
can participate in the new industry. Several types of licenses will be available under the
adult-use cannabis program, including adult-use cultivator, adult-use processor, adult-use
cooperative, adult-use distributor, adult-use retail dispensary, microbusiness, delivery, and
nursery licenses. All licenses expire two years after the date of issue. The MRTA places
restrictions on the types of licenses a single person can have with the goal of creating a
division between those who create the product, those who wholesale the product, and
those who retail the product.

Towns and cities will be able to opt-out of allowing retail dispensaries and/or on-site
consumption via local law, subject to permissive referendum. Towns and cities have until
December 31, 2021 or nine months after the effective date of this legislation, whichever is
later

The New York State Senate aims to create social equity in the issuing of cannabis
licenses: “There is a goal of 50% of licenses being issued to social equity applicants
involved in the adult-use program. Extra priority is given to applicants impacted by the war
on drugs, who are low-income and who have, or a close relative has, a marijuana-related
conviction. Preferences for licensing are also granted for licensees that set out a plan for
benefiting communities and people disproportionately impacted by enforcement of
cannabis laws.”



Please be aware, before the OCM can issue adult-use cannabis licenses several
foundational tasks will need to be completed, including appointing the Cannabis Control
Board, issuing and adopting regulations, hiring and training OCM staff, and creating a
process for issuing, accepting, and awarding licenses. Please continue to monitor the
OCM website at: www.cannabis.ny.gov for updates.

MRTA MARKET STRUCTURE BENEFITS SOCIAL EQUITY

This allows for multiple opportunities for social and economic equity applicants and
small businesses to apply for licenses. 
The adult-use micro-business, cooperative, on-site consumption and delivery license
types are all examples of low barrier-to-entry licenses, which the MRTA prioritizes for
social and economic equity applicants. 
Licenses issued under the social and economic equity plan cannot be transferred or
sold within the first three years of issuance, except to another qualified social and
economic equity applicant with approval from the Cannabis Control Board.
Additionally, all non-equity licensees are required as part of the application process, to
develop and implement a social responsibility framework, which is designed to
contribute to communities disproportionately harmed by cannabis prohibition and to
annually report this progress to the Cannabis Control Board. Adherence to this
requirement is a condition of license renewal

Social equity programs in other states have struggled due to barriers of entry for social
and economic equity applicants, including having the access to capital to start a new
business. To address this, the MRTA establishes a two-tier market structure which
prohibits licenses from being vertically integrated and owning the majority of the market. 

SOCIAL EQUITY & COMMUNITY 
REINVESTMENT

http://www.cannabis.ny.gov/


THE COMMUNITY GRANTS REINVESTMENT FUND

Job placement and skills services

Adult education

Mental health treatment

Substance use disorder treatment

Housing

Financial literacy

Community banking

Nutrition services

Services to address adverse childhood experiences

Afterschool and childcare services, system navigation services

Legal services to address barriers to reentry

Linkages to medical care, women’s health services and other community-based

supportive services

To further support the social and economic equity program, furthering participation of

equity applicants in the cannabis industry

The MRTA dedicates 40% of the adult-use cannabis tax revenue to the New York State
Community Reinvestment Grant Fund. Through this fund, nonprofits, qualified community
based organizations and local governments in communities disproportionately impacted
by cannabis prohibition, would be eligible to apply for funding to support several different
community revitalization efforts, including, but not limited to:



THE OFFICE OF CANNABIS MANAGEMENT AND
THE CANNABIS REVIEW BOARD

OFFICE OF CANNABIS MANAGEMENT (OCM)

The OCM is a regulatory state agency that was created after the signing of the MRTA to
implement and maintain a cannabis regulation framework for both medical and adult-use
in New York State, as well as regulations for hemp and hemp products. The OCM
exercises its powers and duties through an Executive Director. The Executive Director is
appointed by the Governor and confirmed by the Senate. In general, the powers and duties
of the Executive Director are to implement the day-to-day administration of the OCM and
carry out any functions delegated to the Executive Director by the Board.

CANNABIS REVIEW BOARD (CRB)

The CRB will oversee the OCM in regulatory guidelines for the cannabis industry. The
review board will consist of the following members: 5 board members, 3 appointed by the
Governor and 2 appointed by the Senate and Assembly (1 each). The chairman of the CRB
will be nominated by the Governor with the advice and consent of the Senate. CRB
members will be appointed for a term of three years and must be citizens and residents
of New York.

STATE CANNABIS ADVISORY BOARD

The MRTA establishes a State Cannabis Advisory Board consisting of thirteen (13) voting
members, with seven (7) appointments from the Governor, three (3) from the Senate, and
three (3) from the Assembly. Representatives from multiple state agencies will also serve
a non-voting role on the State Cannabis Advisory Board. The State Cannabis Advisory
Board will advise and issue recommendations on the use of medical cannabis, adult-use
cannabis, and cannabinoid hemp in New York State. As well as govern and administer the
New York State Community Grants Reinvestment Fund. 
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We thank you for your continued support in Cannaware's  

efforts to raise the public's level of consciousness and

reshape the industry around cannabis.
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